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400 NOTES 

recognized as a valuable asset 2 * where it would be impossible under 
the English rule. The recognition of good will is of comparatively 
recent origin, it has been seen, and the number of cases involving it 
is increasing. Those jurisdictions which choose to follow the Eng- 
lish rule must logically accept the final word in Trego v. Hunt. On 
the other hand, they may choose the stricter Massachusetts rule 
based on a logical test adapted to each case and prefer it to a rule 
based on an arbitrary distinction. 25 

S. L. H. 



Municipal Liability to Individuals for Nonfeasance in 
the Operation of Parks. — Given a tract of land bordering on a 
body of water which is devoted to the amusement and recreation 
of the public, and to which end there is located thereon profit pro- 
ducing facilities in the form of piers, pavilions, bathhouses, refresh- 
ment stands, boat landings, and walks and drives and an open, unoc- 
cupied area where the grass is kept green for the pleasure of visit- 
ors and over which visitors are permitted to walk. A dangerous 
condition exists on such open, unoccupied area by reason of the 
admitted negligence of the person in whom the duty and means 
to remedy it resides. No admission fee is exacted of any one who 
enters this park, but an opportunity to spend his money is offered 
him at the piers, refreshment stands, etc., to the indirect profit of 
the person who owns the park. A woman who is rightfully in the 
park and walking in this open area is, without any contributory 
negligence on her part, injured by coming in contact with the dan- 
gerous condition. If the owner of the park happens to be a private 
individual or private corporation and it was the neglect of his or 
its manager which caused the injury, there can be no doubt that 
the rule of respondeat superior would apply and such private owner 
would be held answerable to the injured party in damages. But if, 
under the same conditions, the owner happens to be a municipal 
corporation and the negligent manager is the incumbent of an office 
of the city created by law to exercise supervision and control over 
parks, the same injured party is left without remedy under the rule 
of the recent case of Bisbing v. City of Asbury Park. 1 In its last 
analysis that case seems to make the right of an individual who has 
thus been injured to a remedy to depend upon whether the profits 
from the park go into the pocket of private persons or into the 
treasury of a city. It is submitted that such a conclusion does vio- 
lence both to the rights of the individual and to the principles upon 
which municipal exemption from liability is founded. 



"Gordon v. Knott, 199 Mass. 173. 

"The Pennsylvania case, Wetzel v. Barbin, ubi supra, decided on its 
merits without any reference to precedent is equally reconcilable with either 
rule. The injunction restraining the new business, a newspaper route, was 
practically co-extensive with an injunction restraining solicitation. 

'78 Atl. 196 (1910). 
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The general law may be stated to be that a city exercises func- 
tions of two classes, private and governmental, 2 and that it is liable 
for the negligent acts of its officers and employees in the due course 
of duty to the same extent as a private corporation in respect to 
matters of the former class; 3 and in the exercise of its governmental 
functions, the municipality possesses the attributes of sovereignty, 
and is not liable in tort in the absence of a statute imposing such 
liability. 4 

The difficulty arises in determining whether a given duty is gov- 
ernmental or private, and it is at this point that the authorities differ. 
The cause of this conflict which makes it impossible to deduce from 
the mass of conflicting cases any satisfactory rule or principle to 
guide in the determination of this question, is stated in one case 5 in 
the following language: "This is because the line between powers 
exercised by the municipalities in their public capacity and for pur- 
poses pertaining to the preservation of the public health, safety, and 
morals, and those exercised for the convenience, advantage, and 
benefit of a city and its inhabitants, is often so narrow that the dis- 
tinction between them cannot well be defined, or supported by 
good reason." It seems to be one of those questions which must be 
determined by all the circumstances in each particular case. 

It is outside the purpose of this note to go into a consideration 
of the principles underlying municipal exemption in general, further 
than to state them in the hope that they may throw some light to 
guide in the determination of how far municipal exemption from 
liability to individuals should be carried. The Supreme Court of 
New Jersey, in which State the principles underlying city and county 
exemptions are held to be identical, 6 states these principles, in a 
case which raised the question of the liability of a county for injury 
resulting from negligence in not keeping a bridge along a public road 
in repair, as follows: " * * * the duty is owed to the public, 
and not to each individual who may have occasion to use the bridge, 
and the adoption of any other rule would be highly inexpedient and 
destructive of the public interests, by subjecting these public cor- 
porations to numberless suits for every petty neglect occasioning 
inconvenience to any one." 7 In a word, the basis seems to be public 
convenience. 



'Wilcox v. Rochester, 190 N. Y. 137; Hedge v. Des Moines (Iowa), 119 
N. W. 276 ; Evans v. Kankakee, 231 111. 223 ; Gilemor v. Salt Lake City (Utah) , 
89 Pac. 714. 

"Brown v. Salt Lake City (Utah), 93 Pac. 570; Bond v. Royson, 130 Ga. 
646; Young v. Co., 126 Mo. App. 1; Posey v. N. Birmingham (Ala.), 45 S. 
663; Todd v. Crete (Neb.), 113 N. W. 172; Wilcox v. Rochester (N. Y), 
supra. 

'Valentine v. Englewood (N. J. Err. & App.), 71 Atl. 344; Clayman v. 
N. Y., 117 App. D. 565; Bond v. Royson, supra; Judson v. Winsted, 80 Conn. 
384; Kehoe v. Rutherford, 74 N. J. Law 659; Dayton v. Glasser, 76 O. St. 471. 

"Louisville v. Prinz, 105 S. W. 948 (Ky. 1907). 

•Pray v. Jersey City, 32 N. J. Law 394 (1868). 

'Livermore v. County of Camden, 29 N. J. Law 245 (1861). 
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Apparently in recognition of the fact that the rights of indi- 
viduals have often outweighed the benefit of public convenience, 
many States have by legislative enactment imposed municipal lia- 
bility in many instances where judicial decisions under the common 
law denied it. In some States the courts have, themselves, drawn 
a distinction between governmental duties of a judicial and those 
of a ministerial nature, imposing liability for negligence in the per- 
formance of those of the latter. 8 These two facts must argue that 
in a jurisdiction where the arbitrary common law rule is in force 
in a close or doubtful case, the presumptions should prevail in favor 
of the individual. 

The maintenance and operation of public parks without cor- 
porate or individual gain or profit has been held to be a purely public 
purpose such as will exempt the city from liability for negligence. 9 
This is rested upon the ground that "the municipal authorities are 
charged with the duty of maintaining the public health, and that 
parks where exercises and recreation can be indulged in, and pure 
and clean air breathed, contribute largely to the health of the com- 
munity." 9 Admitting that the rule of city exemption is properly 
extended to free public parks, how far does the fact that the city 
receives income from a park affect its right to exemption? There 
can be no doubt that a general indulgence in sailing, bathing in the 
sea and all the exercises incident thereto, and the attendance upon 
concerts and amusements in piers and pavilions, and the breathing 
of sea air while riding in a rolling chair would contribute largely 
to the health of any community ; but it is submitted that when a city 
receives a revenue from the very things which give a seaside park 
its peculiar health producing qualities, it ceases to be in reality a 
public park and becomes a health resort to those only who can pay 
the price. The city receipts from such a park produce a fund out 
of which damages may be paid those who receive injury from negli- 
gent management, and it is believed that the rule of convenience 
should break down under such circumstances, and that the city's 
liability should be the same as that of a private individual. And 
it is submitted that the fact that certain areas within the boundaries 
of the park are unleased and kept in grass in order to add to its 
attractiveness should not relieve the city from the same liability 
as to those parts, any more than that fact would relieve a private 
owner from liability as to a particular area which is not directly 
producing profit to him. The health producing qualities of those 
areas, if they have any in themselves, would seem to be only inci- 
dental to the business of conducting a profit producing seaside park. 

This view is fortified by the fact that the enabling act in the 
case under consideration, which gave the city the right to receive 
profits from one portion of the park, also imposed the duty and 

"Barree v. Cape Girardeau, 112 S. W. 724 (Mo. 1908); Engelking v. 
City of Spokane, no Pac. 25 (Wash. 1910) ; Schigley v. City of Weseca, 118 
N. W. 259 (Minn. 1908). 

"Louisville v. Prinz, supra. 
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put in the city's hands the means of keeping the unleased portions 
in a safe condition. And if it is a question of construction of the 
legislative intent, it would seem reasonable to infer that the license 
in respect to one portion and the duty in respect to another were 
not intended to be divorced. This inference seems the more reason- 
able in view of the fact that not only were repairs and improve- 
ments on both leased and unleased portions to be made out of a 
common fund which was to be derived as profits from the leased 
portions, but those profits were contemplated to be of such a size 
as would enable the city to pay the purchase money for the whole 
park after the cost of maintenance had been paid. 

If these considerations are pertinent the conclusion seems to 
be inevitable that the city should be held to the same liability in re- 
spect to the whole park, and in virtue of the fact that it is a park 
conducted for profit to the city, the city's liability should be the same 
as that of a private owner.. 

/. F. S. 



